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This thesis concerned the regulating of parent-child relationships in cases of a (possible) 
separation between parents and minor children, by national and international courts, in on 
the one hand family law and on the other hand migration law. Migration law and family law 
serve different purposes. While family law aims to regulate family relationships, migration 
law aims to regulate who may or may not reside within a state’s territory. Nonetheless, 
decisions taken in the migration context inevitably have consequences for the ability to 
exercise parental rights. This thesis aimed to compare the approach of the ECtHR, the CJEU 
and Dutch family and migration law courts in the regulating of parent-child relationships – 
and more specifically custody and access – in both fields of law. Thereby the focus has been 
on situations of (possible) separations between parents and children, since such separations 
occur in both fields of law, and, in such cases the interests of the individuals concerned 
in maintaining their family bond is the same. Examples are the separation after divorce, 
detention, child protection measures (out-of-home placements) or immigration measures 
(non-admission or expulsion). In cases of separations there may arise tensions between the 
interests of individuals, families and the state. This thesis aimed to examine how courts 
mediate such tensions, and which of these interests generally prevails.

As far as it concerns the ECtHR this thesis has shown that in cases of (possible) separations 
the starting point for the analysis by the ECtHR is the same in both fields of law, meaning 
that the ECtHR applies similar general principles in cases in both fields of law. States are 
obliged to assess all the relevant circumstances in both family and migration cases, including 
the specifics of the relationship between parents and children and the best interests of the 
children. While the relationships between parents and children and the best interests of 
the children would thus seem to be factors attracting considerable weight in both family 
and migration cases, ECtHR case law reveals that no matter how close the ties between 
parents and their children are, states always have the right in migration law cases to expel 
or refuse entry where this is in conformity with domestic immigration regulations. Where, 
the ECtHR found a violation of Article 8 ECHR in migration cases, this related to the 
choices made by the state and/or the parents rather than to the closeness of the ties between 
the family members or the best interests of the child. The focus on individual interests 
obscures the fact that it was not the parent-child relationship itself that was decisive for the 
outcome of the case. Hence, there needs to have been a particular failure on the part of the 
state for the ECtHR to rule that Article 8 ECHR has been violated. The ways in which the 
state can fail can include, for example, the incompatibility of various decisions taken by 
the domestic authorities, a long period of inaction by the state, or failure to recognize that 
migrants could have had legitimate expectations as to their right to reside. In family law 
cases however, the decisive factor for the outcome in a case has consistently been the best 
interest of the child. A consequence for the Netherlands is that the family case law of the 
ECtHR has led to major changes in national legislation, whereas the migration case law of 
the ECtHR has only led to procedural adjustments but has left the substantive immigration 
legislation intact.
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In the second part the approach of the CJEU in free movement and citizenship case law was 
under scrutiny. With regard to the Citizenship Directive, which regulates free movement for 
Union citizens and their family members, and CJEU case law, there is a narrow definition 
of the family. In principle only, the traditional nuclear family automatically falls within the 
scope of the Directive. Nonetheless, for those Union citizens falling within the definition 
of a family member or who otherwise fall within the scope of Union law, the protection 
provided for their family rights is very strong. Family life arguments have consistently 
entered the arena in CJEU case law, with that result that children’s primary carers have 
been granted permission to reside in the host state with them or children have been allowed 
to reside with their parents and/or primary carers. In establishing its case law, the CJEU 
has attached importance to the social, emotional and financial interdependence existing 
between family members. The CJEU has continued along the above path in the most recent 
line of Union citizenship cases. This started with the Ruiz Zambrano ruling, in which the 
CJEU further extended its earlier rulings so that they now also cover the situation of Union 
citizen children in internal situations. In later cases, the CJEU ruled that the application 
of the Ruiz Zambrano criterion was not confined to relationships between children and 
their biological parents, but also included de facto family life, with the decisive factor being 
the level of dependency between the Union citizen and the third-country national. This 
dependency can be a legal, economic and/or emotional dependency. Where the interests of 
an individual coincide with the goals of the EU, such as when residence rights are granted 
to family members of Union citizens where this is deemed to benefit and encourage the use 
(or potential use) of free movement, CJEU case law has major consequences for the member 
states, including the Netherlands. Indeed, this case law has often resulted in changes in 
national immigration regulations.

Finally, the approach adopted by the Dutch courts in regulating parent-child relations 
was assessed. The current approach in Dutch family law is that parent-child relationships 
should not be adversely affected by divorce, the break-up of a relationship or the fact that 
no relationship between the parents ever existed. It is assumed to be beneficial for a child 
to grow up in the presence of and be reared by two parents. According to Dutch family 
law and the family courts, awarding sole custody or denying access are appropriate only 
in exceptional circumstances related to the best interests of the child. Joint custody and 
access are thus particularly strong rights in Dutch family law. This thesis showed that 
four aspects stand out when comparing the case law of the Council of State with family 
courts’ case law on the protection of parent-child relationships. The first of these aspects is 
that whereas the family court is always concerned with the best interests of the child, the 
Council of State’s sole focus is on the parent’s behaviour. Moreover, even the behaviour of 
the other Dutch or legally residing parent, that has for example resulted in limited access 
between the migrant parent and child, can be held against that migrant parent and child. 
Another striking aspect is that whereas family law sees custody as a means to serve the best 
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interests of the child, namely the right to be cared for and raised by two parents since this 
is in the best interests of both child and parent, migration law views custody merely as a 
legal competence for parents to freely decide where and with whom the child should reside, 
regardless of what this means for the best interests of the child. Lastly, and closely related 
to the earlier findings, is that whereas family courts carefully look at the facts of the case 
in order to establish what a certain decision will mean in concrete terms for a particular 
relationship, the Council of State conducts only a marginal review of the decisions taken 
by the state. This has resulted in a theoretical, rather than realistic, approach. By purely 
mentioning the legal option without establishing whether it is realistic in the light of the 
particular facts of the case, this thesis showed that the Council of State deals only with 
hypothetical options for exercising family life.

This thesis has thus explored the approach adopted by various courts in regulating 
relationships between parents and their minor children, with the focus being on situations 
of actual or possible separations between parents and children. Each court scrutinized 
adopts its own specific approach to mitigating tensions arising between children, parents 
and the state in cases of such separations.

In family law cases, the best interests of the child are considered to be of paramount 
importance for the outcome of a case. These best interests often coincide with those of 
the parents, given that, in principle, it is in the interests of both parents and children for 
them to maintain their relationship. And states are obliged to serve those interests. Where 
tensions exist between the interests of children and those of their parents, hence where 
custody or access are not considered beneficial to a child, the ECtHR and the Dutch family 
courts carefully assess the various interests at stake. However, the decisive factor for the 
outcome is the best interests of the child. In migration law, by contrast, the state not only 
has an interest in protecting the best interests of children, but also an additional interest 
in controlling immigration. What is at issue in migration law, therefore, is not only the 
regulation of custody or access, but also the right to reside in a particular state. However, 
this right to reside is of great relevance for the ability to exercise parental rights. In view 
of the additional interest at stake, my hypothesis was that while, in migration law cases, 
this interest of the state could in some cases outweigh the best interests of the child and/
or those of the parents, the family law court’s assessment of the interests of the parent and 
child in maintaining their relationship would not differ from that of the migration law 
court. Yet the investigation found such a discrepancy between the approach of the ECtHR 
in family cases compared with the approach in migration law cases, and likewise between 
the approach of Dutch family law courts and the Council of State in family and migration 
law cases respectively.

PSM 20181031 Proefschrift Nadia Ismaili.indd   242 21-11-18   17:12



Summary  

229

In both fields of law, the same right is invoked, namely the right to respect for family 
life as laid down in Article 8 ECHR. In both fields, too, the ECtHR defines the parent-
child relationship in the same manner. Yet the approach the ECtHR choses to take in 
family law cases differs from its chosen approach in migration law cases. In the latter, the 
ECtHR is guided by the state’s interest in controlling immigration. As soon, therefore, as 
a certain family relationship is regulated not only by family law, but also by migration law, 
the interests of the family members in seeing their parental rights protected more or less 
disappear from the stage in many cases. Here, the protection of custody and access is made 
dependent on whether the state’s decision-making process has been careful and whether 
the parents have complied with domestic immigration regulations. In other words, the 
reason for protecting custody and access is not because protection is deemed necessary 
for a particular family. Where the Council of State is involved, the same applies as in the 
approach adopted by the ECtHR. However, the Council of State has also given an entirely 
different meaning to the parent-child relationship.

It follows from CJEU case law that dependency is highly relevant in establishing a parent-
child relationship. The CJEU’s focus is very much on who the child’s carer is. Hence, the 
CJEU attributes considerable weight to the actual quality of the relationship. The CJEU’s 
approach is, in general, very much focused on regulating mobility. In that sense, the CJEU 
is a migration court. Nonetheless, the CJEU has taken the view that protecting family and 
children’s rights facilitates mobility. In other words, people are more likely to move within 
EU territory if they know they can bring their family members with them. Although the 
CJEU appears to be aware of the sensitivities surrounding migration law, this has not led 
to an approach in which states’ right to control immigration is taken as a starting point. 
Indeed, free movement rights and the possible exercising of these rights, and the associated 
family and children’s rights, have often outweighed the interests of the state in situations in 
which the CJEU regards those rights as contributing to the goals of the EU.

The approach taken by the courts has not been prompted by their institutional position or 
by the tasks assigned to them. Instead, the approaches adopted by the courts and, therefore, 
the interests that generally prevail in the event of a conflict are choices that have been made 
by those courts themselves. Although courts’ rulings often appear to be the logical outcome 
in a case, another outcome could have been equally valid. Hence, it is important to examine 
and expose the exact reasons given by courts in order to establish which relationships are 
protected and under which circumstances.
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